IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPT
HATTIESBURG DIVISION

UNITED STATES OF AMERICA,
and ' :
THE MISSISSIPPI COMMISSION ON
ENVIRONMENTAL QUALITY,

an agency of the State of Mississippi

' Plaintiffs,
Civil Action No. .

GENESIS ENERGY, INC,,
GENESIS CRUDE OIL, L.P,,
and GENESIS PIPELINE USA, L.P.

Defendants.
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CONSENT DECREE

A. Plaintiff the United States of America, on behalf of the United Stafes
Environmental Prptection Agency (“EPA”), and the United States Department of the Interior
(“DOI”) (acting by and through the United States Fish and Wildlife Service (“USFWS”)), and
Plaintiff the Mississippi Commission on Envifonineﬁtal Quality (“Commission”), an agency of
the State of Missiséippi (“State”), authorized to file suit in the name of the State to enforce both -
state and federally enforceable environmental protection statutes and regqlations, havé filed a
Complaint in this action concurrently with this Conéent Decree, élleging that Defendants -
Genesis Energy, Inc. (successor to Genesis Energy_,'L.L.C;), Genesis Crude Oil, .L.P., and
Genesis Pipeline USA, L.P. are liabl¢ for natural resource damage claims under the Oil /Pollution
‘Act 0of 1990, 33 U.S.C. § 2701, et séq. (“OPA”), in particular, Section 1002(a) of OPA, 33

U.S.C. § 2702(a), and the Mississippi Air and Water Pollution Control Law (“MAWP'CL”),'



Miss. Code Ann. § 49-17-1, et seq. (Rev. 2003), in particular, § 49-17-43, and civil penalty
claims under Section 311 of the Clean Water Act (“CWA?”), 33 U.S.C. § 1321, as amended by
OPA, P.L. 101-380, and under Miss. Code Ann. §§ 49-17_-29, 49-17-43 (Rev. 2003).

B. The Complaint against Defendants seeks restoration and compensation for
injuries and losses to natural resources, and the assessment of penalties in accordance with
applicable statutes due to the discharge of crude oil from a ruptured pipéline owned and oi)erated
l;y Defendants and located near Soso, Jones County, Mississippi. The discharge of crude oil
from Defendants’ pipeline was discovered and reported to the National Resf)onse Center on
December 20, 1999, and is estimated to have begun on approximately November 26, 1999 and
continued for approximately twenty-five (25) days, releasing an estimated eight thousand (8,000)
barrels of crude oil (“the Spill”). Ther Spill emanated from a pipeline segment known as Genesis
Pipéline USA, L.P. No. 2, an 8 inch pipeline running approximately thirty (30) miles between
Soso and Gwinville Junction, Mississippi (the “Soso-Gwinville Junction Segmenf No. 2").
Analysis of the pipeline showed internal corrosion was the likely cause of the Spill. Much of the
estimated 8,000 barrels of crude oil released reached an unnamed tributary, which flows into the'
Leaf River. The Spill injured the unnémed tributary, wetlands, groundwater,.and wildlife.

C. To resolve Defendants; civil liability for the claims asserted in the Compléint,
Defeﬁdants will pay a civil penaity of $1 million plus interest, pay at least $110,137.57 for costs |
associated with natural rcsourcé damages assessment and restoration, éerfonn é Supplementél
Environmental Project (“SEP”) at a cost of at least $2 millidp, conduct ;’estoration work, aﬁd
satisfy all other terms of this Consent Decree.

D. - WHEREAS, the Natural Resource Trustees (as defined in Section III below) have



undertaken a restoration planning process to determine restoration efforts that will restore or
compensate for the lost use of the injured resources, including the stream bed and riparian zone
of an unnamed tributary of th.e Leaf River, wetlands associated with the tributary, and wood
ducks. The specific projects are detailed in sections 3.3.2, 3.3.3 and 3.3.5 of the Restoration
Plan, at Attachment A to this Decree, and are summarized in Paragraph 5c and Section V of this
Decree.

E. WHEREAS, groundwater at the point of rupture of the pipeline is contaminated
with benzene and this constitutes an injury to groundwater, and Defendants have removed,
treated and replaced crude-oil contaminated soil that acts as a source area and are currently
undertaking groundwater treatment. The Trustees have determined to rely on ongoing remedial
actions to restore grdundWat’er. As discussed in section 3.3.4 of the Restoration Plan, Defendants
will monitor and the Trustees will evaluate gioundwater contamination for five (5) years, and if
groundwater quality is not restored, the Groundwater Assessment and Remediation Division
(“GARD”) of the Mississippi Department of Eni/ironmental,Quality (“MDEQ”) may take furthg:r
action as necessary. The Trustees expressly reserve in this Consent Decree their rights to obtain
restoration and compensation for groundwater injufy.

F. WHEREAS, this Consent Decree provides for Defendants to conduct a land
acqilisition and consefvation SEP that Plaintiffs believe: (1) is highly valuabie be\cause of its
diverse forms of flora and fauna; (2) will significantly enhance or restore habitat in ecologically
significant areas; and (3) will beneﬂt the watershed in Which the Spill occuired.

G. WHEREAS, Defendants represent they have spent at least $20 million in

response costs cleaning up the .Spill; and Defendants have paid all removal costs billed by the
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Coast Guard., both the bill issued April 2001 for $121,206.95, and the bill issued June 2003 for
$26,289.19, for a total payment of $147,496.14; and Defendants have paid the State $13,671.86
for MDEQ response costs.
H. WHEREAS, Defendants have developed and implemented leak prevention and
leak detection programs for the Mississippi Pipeline System (the "Mississippi System") to
- decrease the likelihood of another such spill, including but not limited to:
(1) A program to develop a comprehensive database that enhances safety and
increases rﬁaintenance, repair, and emergency response abilities throughout the
Mississippi System.
) A program to perform internal inspections on all portions of the Mississippi
System currently capable of acéommodating in-line inspection tools and to perform
hydrostatic tests on all other portions of the Mississippi System.
3) An ongoing program to test the crude oil transported through the Mississippi
Syétem for corrosive elements and bacteria and to regularly introduce corrosion
inhibitors and biocides where appropriéte.
(4)‘ A program to replace pipe and infra_structurc and to install block valves on its
major water crossings on the Mississippi System. Defendants represent that they are
approximately fifty (50) percent complete on this project. Defendants intend to complete
| ~ the \;vork on this Project as they perform remediation work throughout the Mississippi
System.
4) Defendants enhaﬁced their Supervisdry Control and Dété Acquisition

(“SCADA”) leak detection systems by:



@

(i1)

(iii)

@(v)

Impleﬁenting a plan to convert the Mississippi System from a two
ségment system to a seven segment system with independent storage,
metering, and monitoring for each segment, thereby improving
Defendants' ability to monitor SCADA. The Mississippi System 1S NOW

operated in seven distinct segments.

- Establishing separate parameters and models for each unique line

segment of the Mississippi System as set forth in (i) above, monitoring
resting pressure, and revising communication and documentation
procedures. These changes were implemented and the operations manual
has been updated accordingly.

Conducting periodic simulated leak tests by drnwing crude oil off the
Mississippi System to identify segments with features that limited leak

detection. These changes were implemented and the operations manual

has been updated accordingly.

Upgrading to satellite telecommunication equipment.

I WHEREAS, Soso-Gwinville Junction Segment No. 2 was taken out of service

" on December 20, 1999, in response to the Spill. The Department of Transportation’s Office of

Pipeline Safety ("OPS™ sent a Letter of Concern to Genesis Crude Oil, L.P. dated June 21, 2001,

requiring Genesis to obtain concurrence from OPS before the Soso-Gwinville Junction Segment

No. 2 could be reactivated. Defendants performed an internal inspection of the parallel lines

'Soso-Gwinville Junction Segments No. 1 and No. 2 with a high-resolution magnetic flux

inspection tool. The resulting data was analyzed and a repair plan was developed and completed



for the Soso-Gwinville Junction Segfnenf No. 1. In 2003, Defendants're,activated Soso-
Gwinville Junction Segment No. 1, after having reviewed the results of ciose interval and routine
cathodic protection sufveys and inspections, and making necessary cathodic protection
improvéments to address any corrosion concerns.

L | Defendants do not admit any liability to the United States or the Commission
arising'out. of the transactions or occurrences alleged in the Complaint.

K. The Parties (as defined in Section I1I below) recognize, and the Court by
entering this Consent Decree finds, that this Consent Decree has been negotiated by the Parties
in good faith and will avoid litigation Between the Parties, and that this Consent Decree is fair,
reasonable, and in the public interest. |

NOW, THEREFORE, before the taking of any testimbny, without the adjudication or -
~ admission of any issue of'fact or law except as provided in Section I, below, and with the consent
‘of the Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows:

1. JURISDICTION AND YENUE

1. This Court has jurisdiction over the subjec; matter of the United States’ claims in
| bthi‘s action pursuant to 28 U.S.C. §§ 1331, 1345, and 1355, and Section 1017(b) of OPA, 33

, U.iS.C. §27 17(b), and Sections 311(b)(7)(E) and 311(n) of the CWA, 33 U.S.C. §§ 1321(b)(7)E)
and 1321(n); and over the State’s OPA claim pursuant to 28 U.S.C. § 1331 and Section 1017(b)
of OPA, 33 U.S.C. § 2717(b); and over the subject matter of the State's pendent claims under
MAWPCL pursuant 28 U.S.C. § 1367(a) (supplemental juﬁsdiction) because the State's claims
are so related to the federal claims that they form part of the same case'of controversy. The Court

has personal jurisdiction over the Parties to this Consent Décree. Venue lies in this District
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pursuant to 28 U.S.C. §§ 1391(b) and (c) and 1395(a), and Sectioﬁ 1017(b) of OPA, 33 U».S.C. ,
§ 2717(b), because the ﬂ_ischarge and substanﬁal threat of discharge alleged in the Complaint
occurred in, and Defendants conduct business in, this judic;al district. For purposes of this
Decree, or any action to enforce this Decree, Defendants consént to the Court’s jurisdiction over
this Decree or such action and over Defgndants, and consent to venue in this judicial district.
Il APPLICABILITY

2. The obligations of this Consent Decree appvly to and are binding upon Plaintiffs;
and upon Defendaﬁts, their agents, sﬁccessjors, and aésigns.

3.~ Notransfer of ownership or operaﬁon of the Facility (as defined in Section Il below)
or any portion thereof shall relieve Defendants of their obligation to ensure tﬁat the terms of the

Decree are implemented.

III. DEFINITIONS
4. Termé used in this Consent Decree that are defined or used in the CWA, OPA or
in regulations pfomulgated thereunder shall have ﬁie meanings assigned to them in such statutes
or such regulations, unless otherwise provided in this Decree. Whenever the teﬁns set forth
below are used in jthis AConsent Decree, the following deﬁnitiqns shall apply:
a.  “Complaint” shall mean thé complaint filed by Plaintiffs in this action.

b. “Consent Decree” or “Decree” shall mean this Decree and all' attachments
hefeto (listed in Section XXI (Attachments)). In the event of conflict between this Consent
Decree and any attachment, this Consent Decree shall control. |

c. “Day” shall mean a calendar day -unless expressly _state‘d tobea working»

day. In computing any period of time under this Consent Decree, where the last day would fall on

-



a Saturday, Sunday, or federal holiday, the period shall run until the close of business of the next
working day.

d. “Defendants” shall mean Genesis Energy, Inc. (successor to Genesis
Energy, L.L.C;), Genesis Crude Oil, L.P., and Ge_nesis Pipeline USA, L.P.

€. “DOrI” shall mean the United States Department of the Interior and sny
successor departments or agencies of the United States.

f. “EPA” shall mean the United St%ltes Environmental Protection Agency
and any successor departments or agencies of the United States. |

g “Facility” shall mean Defendants’ pipeline located in Mississippi and
Louisiana, known as the “Mississippi Pipeline System,” which as of March 2004 consists of 266
miles of pipeline, of which there are app;oximately 112 miles in use and approximately 154 miles
idle. | | |

h. “Mississippi Commission on Environmental Quality” or ‘-‘Com_mission”
shall mean the agency of the State of Mississippi created by Miss, Code Ann. § 49-2-5.

1. “‘Mississippi Department of Environmental Quality” or “MDEQ” shall
- mean the agency of the State of Mississippi created by Miss. que Ann. § 49-2-7. MDEQ is the
pollution control agency that acts as staff for the Commission and serves asthe lead R
administrative Tfustee for the natural resource damage claims.

iR “Natural Resource” and “Natural Resources,” as defined in QPA
§ 1001(20), 33 U.S.C. § 2701(20), shall include land, fish, wildlife, biota, air, water, groundwater,

drinking water supplies, and other such resources belonging to, managed by, held in trust by,



appertaining to, ot otherwise controlled by the United States or the State.

k. “Natuml Resource Trustees” or “Trustees” shall mean those federal and
state agencies or officials designated or authorized pursuant to the CWA, OPA, and/or state law -
to act as Tnistees for the Natural Resources managed by, controlled by, or appertaining to the
United States or the State. Specifically, as used in this Consent Decree, the Trustees are MDEQ,
and DOI (acting by and through USFWS).

L “Paragraph” shall mean a portion of this Decree identified by an Arabic
numeral.

m. “Parties” shall mean the United States, the Coimnission (alsd referred to
as the State), and Defendants.

"n. “Plaintiffs” shall mean the United States and the Commission.

o. “Restoration Plan” shall mean the final Restoration Plan, which is
Attachment A to this Decree.

p- “Section” shall mean a portion of this Decree identified by a Roman
numeral.

q- “State” shall mean the State of Mississippi.

I. “United States” shall mean the United States of America, actiilg on behalf
of DOI (acting by and through the USFWS) and EPA.

- 8. “USFWS” shall mean the United States Fish and Wildlife Service.
t. | “Work” shall mean implementation by Defendants of those activities that

are generally described in the Restoration Plan at sections 3.3.2,3.3.3, and 3.3.4.



IV. SETTLEMENT PAYMENTS

5. Within thirty (30) days after the Effective Date of this Consent Decree,
' Defendants shall pay the following sums to the entities_identiﬁed in Subparagraphs a-d of this
Paragraph in'the amount and manner specified therein:

a. Five hundred thousand dollars ($500,000.00), plus interest accruing from
the date of lodging of this Decree, at the rate specified in 28 U.S.C. § 1961(a) and (b) for a money
judgment occurring on the date of lodging, for federal civil penalties under the CWA. Payment
shall be made by FedWire Electronic Funds Transfer (‘EFT”) to the U.S. Department of Justice in
accordance with instructions to be proviiied to Defendants following lodging of the Consent
Decree by the Financial Litigation Unit of the U.S. Attorney’s Office for the Southern District of
» Mississippi. Such monies are to be deposited in the Oil Spill Liability Trust Fund. The payment
shall referenee the Civil Action Number assigned to this case and DOJ Number 90-5-1-1-07553,
an.'d‘U.S. Coast Guard reference number FPN N00067, and shall specify that the payment is made
toward CWA civil penalties to be deposited intothe Oil Spill Liability Trust Fund pursuant to 33
USC § 1321(s), § 4304 of Pub. L. No. 101-380, and 26 U.S.C. § 9509(b)(8). Any funds
received after 1 1:00 am. Eiast,ern Time shall be credited on the next business day. At the time of
payment, Defendants shall simultaneously send written notice of pajrment anda copy of any .
-transriiitial documentation to Plaintiffs in accordance with Section XII of this Decree (Notices)
and to: | |

‘Lt. Commander S. Moody
National Pollution Funds Center -

4200 Wilson Boulevard, Suite 1000
Arlington, Virginia 22203-1804
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Unitf;d States Coast Guard
Commander Brian Judge
Office of Claims and Litigation
2100 Second Street, S.W.
Washington, D.C. 20593-0001

b. Five hundred thousand dollars ($500,000.00), plus interest accruing
~ from the date of lodging of this Decree, at the rate specified in 28 U.S.C. § 1961(a) and (b) for a
money judgment occurring on the date of lodging, for state civil penalties. Payment shall be
made by ceitified check or by Electronic Funds Transfer (“EFT”). The check made payable to
- the Mississippi Commission on Environmental Quality shall be hand delivered to the Executive
Director or General Counsel of MDEQ at MDEQ's offices located at 2380 Highway 80 Wést,
‘Jackson, Mississippi; br the funds shall be transferred by EFT to the deposit account designated
as the Pollution Emergency Fund created by Miss. Code Ann. § 49-17-68 and administered by the
Commission. A poﬁion of the civii.penalty amoﬁnt, not to exceed twelve thousand dollars
($12,000.00), may be used to evaluate methods to restore and/or improve water quality along tﬁe
Leaf River. At the time of payment, Defendants shall simuitaneously send written notice of
: payment and a copy of any transmittal documentation (whic_ﬁ should reference the Civil Action
Number aSsigned to this.c_aSe) to Plaintiffs in accordance with Section XII of this Decree
(Notices). | |

| c. . $76,027.21 (as descri_be& in subparts i-iii below) to DOI with
respéc_:t to the natural resource damage claim. At the time of thesé payinents,’ Defendants shall -

- simultaneously send written notice of payment and a copy of any transmittal documentation to the

Parties in accordance with Section XII of this Decree (Notices) and to:
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Bfuce Nesslage

DOI Restoration Fund Manager

1849 C Street, N.W., Mail Stop 4449

Washington, D.C. 20240
Transmittal notices for all these payments shall reflect the Civil Action Number assigned to this
case and DOJ Number 90-5-1-1-07553. |

(i) $35,439.13 te DOI for past damage assessment costs and
associated overhead costs of DOI/USFWS. This payment shall be made by EFT in accor_dance ,
with instructions to be provided to Defendants following lodging of the Consent Decree by the
Financial Litigation Unit of the U.S. Attorney’s Office for the Southern District of Mississippi.

(i1) $1 5,107.37 for futltre monitoring, oversight, and associated
overhead costs of DOI/USFWS. ’Ih’is-payment s_hall be made by EFT in accordance with
instructions to be provitled to Defendants foHowing lodging of the Consent Decree by the
Financial Litigatien Unit of the U.S. Attorney’s Office fer the Southern District of Mississippi.

(iii) $25,480.71 for the wood duck nesting box project described in
the Restoration Plaﬁ at section 3.3.5, as Well as for associated overhead costs ef DOI/USFWS.

This payment shall be made directly to the Natural Resource Damage Restoration Fund of DOIL,
according to EFT instruetions provided in Attachment B to this Consent Dectee. The EFT and
transmittal letter for the payment for the wood duck nesting box’payme'nt shall alse reflect that the -
payment is being made to the “Natural Resources Damage Assessment artd Restoration Fund,
Account No. 14X5198 - -GENESIS/ 'LEAF RIVER OIL SPILL.” DOI shall hold these restoration

funds in the GENESIS/ LEAF RIVER NRD Account, including return on investments or accrued

interest. The federal Natural Resources Trustees commit fo the expenditure of $18,897.00 of
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these funds for the design, implementation, monitoring»,vaxlld oversight of the Woc;d duck nestiﬁg |
box project as described in tile Restoration Plan attached at Attachment A at section 3.3.5.

d. $34,110.36 io MDEQ for future MDEQ monitoring and oversight costs
with respect to the natural resource aamage claim. In addition, Defendants shall pay to MDEQ
the amount of the final bill for remaining State Trusteebassessment costs, which shall be issued
within thirty (30) days after this Consent Decree is lodged with the Court. Payrﬁents shall be
made by certified check, made payable to the Mississippi bdmmission on Environmental. Quality
- and shall be hand delivered to the Executive Director or General Counsel of MDEQ at MDEQ'S
offices located at 2380 Highway 80 West, Jackson, Mississippi. At the time of payment,
Deféndants shall simultaneously send: written notice of payment and a copy of any transﬁlittal
documentation (which should reference the Civil Action Number assigned:‘to this case) to
Plaintiffs in accordance with Section XII of this Decree (Notices).

6.  Defendants may not claim a tax deduction for federal or state tax purposes
for payments made under Subparagraphs aandb ofvParagfaph_ 5.

'V. PERFORMANCE OF THE WORK

7. Defendants shall finance and; as specified in more détail below, vcommence
. and complete performance of the Work in accordance with the terms and schedules contained
herein and in sections 3.3.2, 3.3.3, and 3.3.4, and related appendic’es,vof the Restoration Plan. To "
implement a restoration project, Defendants shall eit_hel" perform the project, or contract for
perfoi'mance of the projéct.

| 8. Wheré any portion of the Work requires a federal, State or locél permit,

certification or approval, Defendants shall ensure tiincly and complete applications are submitted
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v and will take all other steps necessary to obtain such permit, certification or approval, where
required. This Decree is not, and shall not be construed to be a permit issued pursuant to any
federal or State statute or regulation, nor shall it be construed in any way to affect any past,
current or future obligation of Defendants or any other pérson or entity to comply with any
fed_eral, State or local law. |

9. Defendants may seek relief under the proviéions of Section VIII (Force
Majeure) of this Consent Decree for any delay in the performance of any such obligation résulti_ﬁg
from a failure to obtain, or a delay in obtaining, any permit or approval required ';o fulfill such
obligation, if Defendants have submitted timely and complete 'applicatiohs and have taken all

- other actions necessary to obtain all such permits or app;ovals. |

10. Stream Bed and‘Riparian Zone of the Unnamed Tributary and Off-Site

- Riparian Restoration: Defendants will implement the restoration projects as described at section

3.3.2 of the Restoration Plan, including the stream restoration work with a partial design at
Appendix 11 to the Restoration Plan, and reforestation of the area at or around the SpillA and off-
Site on the Murrah Preserve. Within three (3) months of the Effective Date of the Decree, and
prior to commencement of construction, Defendants shall submit td the Trus_t'ees for approval the
name and qualifications of the proposed contractor for these projecfs. Tfust,ees have twenty.(20) :
days to respond, and may not unreasonably withhold approval. Within three (3) months of the
Effective Date of the Decree, and prior to coﬁﬁnencement of construction, Defendants shall

.submit to Trustees é final design plan for stream restoration. Defendants shall use due diiig_enbe
to promote completion of these work projects to be performed within one 1) yéar after the -

Effective Date of this Consent Decree. Defendants shall meet performance standards for these
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projects as detailed in the Restoration Plan at section 3.3.2. On January 1 of each year,
monitoring reports will be submitted to Trustees within two (2) months of the annual assessment,
each year for five (5) years, or until the performance standards bave been reached.

11.  Wetlands Restoration: Defendants will restore three (3) acres of wetlands

adjacent to the riparian restoration as outlined in section 3.3.3 of the Restoration Plan.
Defendants shall provide a work ilﬁplementation plan for Trustees’ approval within three (3)
months of the Effective Date of this Consent Decree. Defendants shall use due diligence to
complete the initial -§vetlands restoration work (hydrologic manipulation, if necessary, and
‘planting) within one (1) year after the Effective Date of the Consent Decree. Defendants shall
meet the performance sfandards for this project as detailed in the Restoration Plan at section
3.3.3. On January 1 of each year, monitoring: repoﬁs will be submitted to Trustees within two (2)
months of the annual assessment, each year for five (5) years, or until the performance standards
have been reached.

12.  If Trustees determine that modification fo the work specified in.the‘work
implementation plan or thé final design plan is necessary to achieve and maintain the performance
standards or to carry out and mainté;in the restoration set forth in the Restoration Plan, Trustees
may require that such modification be incorporated in the work implementation plan or the final
design plan, provided, however, that a modification may only be required pursuant to this -
Paragraph to the extent that it is consistent with the scope of the restoration selected in the
Restoration Plan. If Defendants object to any modification determined by Trustees to be -
necessary pursuant o this Paragraph, they may seek dispute resolution pursuant to Section IX

(Dispute Resolution). The related work implementation plan or the final design plan shall be |
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modified in accordance with final resolution of the dispute. Defendants shall implement any
work required by any modiﬁcationé. incorporated in work plans develbped in accordance with this
“Paragraph. If Defendants réquest an extension of time due to such modification, it shall be
granted at the discretion of Trustees, in accordance with Paragraph 59, and an extension by
Trﬁstees shall not be unreasonably withheld.

13.  Groundwater Monitoring: Defendants shall perform remedial activities and

periodic monitoring of the grpundwater for a five (5) year period as described in the Restoration
Plan at section 3.3.4 to establish effectiveness of the soil removal and treatment performed
previously by Defendants, and to insure the adequate restoration 6f on-site groundwater
conditions. Monitoring shall be conducted annually, as of January 1 of each year, for five (5)
years. Monitoring reports shall be submitted to Trustees annually within two (2) months of
monitoring. At the eﬁd of the five (5) year monitoring period, the Groundwater Assessment and -
Remediation Division of MDEQ will determine what additional monitoring and/or remediation is
necessary, if any, énd. Defendants shall perform all necessary work as appropriate and agreed

upon by MDEQ and Defendants.

- VI. SUPPLEMENTAL ENVIRONMENTAL PROJECT
14.  Defendants shall perform and complete a Supplerﬁental Environmental
Project (“SEP”) as described in this Consent Decree within eight >(8) months after the Effective
Date of this Decree. The Parties agree that the SEP is intended to secure significant |
environmental protection or improv'emenfs. To achieve the goals set out in this Section,
Defendants will provide for the purchase and management by a land presérvation non-profit

'()rganizagion approved by Plaintiffs (hereinafter “non-profit organization”) of real property within
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the Leaf River watershed and approved by Plaintiffs (“SEP Property”), and the plabcement ofa
conservation easement pursuant to Miss. Code Ann. § 89-19-1 through § 89-19-15 upon the SEP
Property, to retain and protect the real property in perpetuity in its natural condifion. In
implementing the SEP, Defendants shall speﬁd not less than $2 miliion ($2,000,000.00)
(hereinafter “éstimated cost of the SEP”) in eligible SEP coéts. Eligible SEP costs include the
cost of the SEP Property, _ap‘braiéal costs and clésing costs, costs related to the acquisition of a
conservatic;n easement, énd a stewardship fund for the acquired SEP Property, as described
below. |
15.  No payments made by D¢fen,dants under this Section shall be tax
deductible for federal or state tax purposes.
16.  Within seven (7) days after the Effective Date of this Consent Decree,
Defendants shall submit to Plaintiffs a contract between Defendants and the non-profit
organization for the completion of the SEP described in the following sﬁbparagraphs
(“Contract”). . a. The Contract shall provide for the acquisitién by the‘non-
profit _organizétion‘ of lapd within the Leaf River watershed no later than six (6) months after the
Effective Date of this Consent Decree. The Contract shall fequire Defendants to make at least a -
$é million ($2,000,000.00) payment to the nbn-proﬁt organization for such services on or before
the fifteenth (15th) day following the Effective Date 6f this Cdnsent Decree.
b. The Contract shall provide that within fifteen (15) days of
acquisition of the SEP Property by the non-pfoﬁt organization, the non-proﬁf organization shall:
place a conservation easement with unlimited duration on the SEP Property pursuant to Miss.

Code § 89-19-1 through § 89-19-15 to ensure its status as a pfotectéd area in perpetuity. The
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terms of the c'onseﬁation easement shall be subject to approval by Plaintiffs.
) c. TheConirac_t shall provide that no more than.eighteen percent
(18%) of the fair market value of the SEP Property acquired' in fee may be set aside by the non-
profit organization from the money provided by Defendants, to be placed in a stewardship
endowment for that SEP Property only, for future restoration, management and/or stewardship of
that Property. The Contract shall provide that in the event that thn non-profit organization sells
the SEP Property, that the stewardship endowment sha'll be transferred with the property and shall
benefit only that property. |
~17.  Inthe ‘event that the property approved by Plaintiffs and described in

Attachment C is not suitable for acquisition by the non-profit organizatinn due to unsatisfactory
results of due diligence, Phase I assessment or title search, or bécoxnes unavailable for purchase,
Defendants, after consultation with the non-profit organization, wili provide Plaintiffs with a
written proponal regarding alternative properties available for purchase within the Leaf River
water;hed which would serve the purposes of EPA’s SEP‘poli'cy in effect .at the time. Plaintiffs
shall either approve or disapprove of theb alternative property within thirty (30) days of the
proposal. | | | |

| 18.  Defendants are responsible for the satisfactnry completion of the SEP in
accorciance with the requirements of this Decree. “Satisfactory cornpletion” means Deféndants
shall spend the full amount of money agreed tn on the SEP and comply with the conservation
easemcnt requirelnents in thfs Séctiqn. Defendants may use contractons and/or consultants in

planning and implementing the SEP.

19.  With regard to the SEP,‘D'efendants certify the truth and accuracy of each
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of the following:

a. That all cost information provided to EPA in connection with
EPA’s approval of the SEP is complete and accﬁra.te and Tepresents a fair estimate of the costs
necessary to perform the SEP;

b. v That, as of the date of this Decree, Defendants are not required to
perform the SEP by any federal, state, or local law or regulation, nor are Défendants required to
perform the SEP by agreement, grant, or as ir}junctive relief awarded in.any other action in any
forum,; |

c. That the SEP is not a project that Defendants werAe. planning or
intending to perform other than in séttlement of the élaims resolved in this Decree;

d. That Defendants have not received, and are not negotiating to
receive, credit for the SEP in any other enforcement action; and

e. That Defendants will not receive any reimbursement for any portion -

of the SEP from any other person.

20.  SEP Completion Report Within thirty (30) days after either the date.set for
completion of the SEP, or actual cofnpletion of the SEP, whichever occurs first, Defendants shall
submit a SEP Completion Report to Piaintiﬁ‘s, in accordance with Section X1 of this Cénsent
Decree (Notices): The SEP Completion Ré,port-shall contain the following information:

a. A detailed description of vthe SEP as implemented, including
documentation confirming that the purchase of the SEP Property has been completgd,. a legal
description of the interest acquired, and a copy of the conservation easement reéOrdéd;

b. A description of any problems encountered in completing the SEP
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and the solutions thereto;

c. An itemized list of all eligible SEP costs, and a’statement that
" Defendants certify that they have not, and will not, deduct any SEP costs in calculating their
federal and state income taxes;

d. Certification that the SEP has been fully implemented pursuant to
the provi_sionsiof this Decree; and

e. A description of the environmental and public health benefits
resulting from implementation of the SEP (with a quantification of .the benefits, if feasible).

21.  Plaintiffs may, in their discretion, require information in addition to that -
- described in the preceding Paragraph, in order to determine the adequacy of SEP completion or
eligibility of SEP costs.

22.  Defendants bear the burden of clearly segregating eligible SEP costs from
other costs not eligible for SEP credit. If EPA requests further information concerning the -
eligibility of SEP'co‘sts, any non-segregable cost evidence that contains both SEP eligible and
non-SEP eligible cost items shall be disallowed in its entirety.

‘23./ Aﬁei receipt of the SEP Completion Report, the United States shall notify
Defendants whether or not Defendants have satisfactorily completed the SEP. If the SEP has not
been satisfactorily completed, Sti}iulated Penalties may be eseessed under Section VII of this
Consent Decree.

24.  Disputes concerningthe satisfactory performance of the SEP and the
Vam’ount of eligible SEP costs inay be resolved under Section IX of this Decree (Dispute

Resolution). No other disputes arising under this Section shall be subject to Dispute Resolution.
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25.  Each submission required under this Section shall be signed by a
Defendants’ official with knowledge of the SEP and shall bear the certification language set foﬁh
below:

I certify under penalty of law that I have examined and am familiar with the
information submitted in this document and all attachments and that this document
and its attachments were prepared either by me personally or under my direction or
supervision in a manner designed to ensure that qualified and knowledgeable

* personnel properly gathered and presented the information contained therein.
I further certify, based on my personal knowledge or on my inquiry of those
individuals immediately responsible for obtaining the information, that the
information is true, accurate and complete. I am aware that there are significant
penalties for submitting false information, including the possibility of fines and

" imprisonment for knowing and willful submission of a materially false statement.

26. Any public statement, oral or written, in print, film, or other media, made
by ’_Defendants making reference to the SEP under this Decree shall include the following
l'anguagev, “This project was undertaken in conﬁection with the settlement of a civil enforcement
“action taken on behalf of the U.S. Environmental Protection Agency and the U.S. Department of
~ the Interior, and the Mississippi Commission on Enyiroﬁmental Quality.”

VII. STIPULATED PENALTIES

27.  If Defendants fail to make ‘thve payments required under Section IV of this
Decree (Settlement Paynients) 'v'vhen due, Defchdants shall pay a stipulated penalty of one
' thousaﬁd doliars ($1,000.00) to each Plaintiff not paid in full, per day for each day that the
paymg:ﬁt is late. Late payment of the civil penalty shall be made in accordance with Section IV,
above. Stipulated Penalties shall be paid in accordance with Section VII, Paragraph 34, below.
AAll transmittal correspondence shall state that any such payment is for late payment of the
~ settlement payments due under this Decree, or for Stipulated Penalties for late payment, as

applicable. Payments to the United States of stipulated penalties shall reference the Civil Action

i
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vNurnber assigned to this case and DOJ Number 90-5-1-1-07553, and shall specify that the
paymerlts are for stipulatéd penalties.to be deposited into the United States Treasury pursuant to
31 US.C. '§ 3302. Payments to the State of stipulared penalties shall reference the Civil Action
Number assigned to this case.

28..  Defendants shall be liable for Stipulated Penalties to the United States and
the State for violations of this Consent Decree as apeciﬁed below, unless excused under Section
VIII (Force Majeure). A violati_onb includes failing to perform any bbligation required by the .
~ terms of this Decree, including any work plan r)r schedule approved under this Decree, according
to all applicable requirements of this Decree and within the specified time schedules established
by or approved under this Decree. |

| 29. Restoration Plan Compliance
AIfI' Defendants.fail to meet the deadlines as described below, Defendants shall pay a
stipulated penalty of five hundred dollars ($500) per day, to Plaintiffs, for each deadline missed.
a. Stream bed, Riparian Zone,‘ and Off-site Restoration. A final design
pla.ﬂ for strearn restoration shall be submitted to. Trustees prior to commencement of construction,
and within three (3) months of the Effective Date of the Decree. The name and qua]iﬁcations of
th'e proposed contractor for these projects shall be submitted to Trustees prior to commencement
of constructlon and within three (3) months of the Effective Date of the Decree. Monitoring
reports shall be submltted to Trustees annually, as of January 1 of each year, wrthm two (2)
_ months of on-site 1nspect10ns for five (5) years or until performance standards arc met.
. b. Wetlands. A work implementatibn plan shall be submitted to Trustees

within three (3) months of the Effective Date of the Consent Decree. Monitoring reports shall be
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submitted to Trustees annnally, as of January 1 of each year,rwithin two (2) months of on-site
inspections for five (5) years or until performance standards are met.

c. Groundwater. Monitoring shall be conducted annually, as of January 1
of each y&r, for five (5) years. Monitoring reports shall be submitted to Trustees annually within

two (2) months of monitoring.

30 SEP Compliance
‘a. In all cases, if Defendants have spent less than the amount set forth
in Paragraph 14 above, Defendants shall pay a stlpulated penalty equal to the difference between
 the amount of total eligible SEP costs 1ncurred by Defendants, and the amount set forth in
Paragraph 14.
b If Defendants have completed the SEP, but the United States,
: _vdeternlines that the SEP is not satisfactor;', Defendants shall pay $250,000.00, in addition to the
* penalty required under Subparagraph a, above. |

c. If Defendants abandon performance of the SEP, Defendants shall
pay a stipulated penaltyrof $400,000.00, in addition to any penalty required under Subparagraph
a, above. The, penalty under this Subparagraph shall accrue as of the date specified for
completing the SEP or the date performance ceases, whlchever is earlier.

d. Defendants shall issue a retractlon in the same or s1m11ar medium as
the original statement, and pay a stipulated penalty of $10,000.00 for each violation if they fail to
comply with the reqmrements under Paragraph 26 regarding public statements related to the SEP.

31. Sub]ect to the provmons of Paragraph 30a-c above, Stlpulated Penalties.

under this Section shall begin to accrue on the day after performance is due, and shall continue to
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accrue until perfdﬁnanée is satisfaétorily completed. Stipulated Penalties shall accrue
simultaﬁeously. for separate violations of fhis Consent Deéree. Defevnda'nts' shall pay any
Stipulated Penalty within forty—ﬁve (45) days of teceivihg the written demand. The United

. States, or the State, or both may seek Stipulatéd Penalties under this Section. Where both
Plaintiffs seek Stipulated Penalties for the same violation of this Consent Decree, Defendants
shall pay fifty (50) percent to the United States and fifty (50) percent to the State. Where only
one Piaintiff demands Stipulated Penalties for a Qiolation, and the ofher Plaintiff does not join in
' the demand within thirty (30) days of receiving the demand, or timely joins in the demand but
subsequently elects to waive or reduce Stipulated Penalties for that violation, Défendalilts silall
pay the Stipulated Penalties due for tile violation to the Plaintiff making th’evinitial demand, less
any amount paid to the other Piaintiff. The: d;:terlnination by one Plaintiff npt to seek Stipulated
Penalties shall not preclude the other Plaintiff from seeking Stipulated Penalties.

32.  The United States or the State may, in the mlreviewablé exercise of its
discretion, rédu'ce or waive Stipulated Penalties otherwise due that sovereign under this Conéént
Decree. |

33, Stipulated Penalties shail coﬁtinue to accrue as provided in Paragraph 31,
above, during any Dispute Resolutibn_, with interest on accrued penalties ,payabie and Calculatedv
at the rate established by the Secretary of the Treasury, pursuant t() 28 U.S.C. § 1961, but need
~ not be paid until the following:

a. If the dispute is res‘olv'ed»by zigreerhent, Defendants shall pay
~ accrued penalties determined to be owing, together with interest, to the United ‘Stateé wifhin thirty

(30) days of the effeéti%re date of that agreement;
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b. If the dispute is submitted to the Court and Plaintiffs prevail in
whole or in part, Defendants shall pay all accrued penalties determined by the Court to be owing,
together with interest, within sixty (60) deys of receiving the Court’s decision or order, except as ‘
provided in Subparagraph c, below; |

c.  If ariy Party appeals the Dis_tn'ct Court’s decision, Defendants shall
pay all eccr_ued penalties determined to be ewing, together with interesf, within fifteen (15) days
of receiving the final appellate court deeision.

34. Defendants shall, as difected by the United States, pay Stipulated Penalties
owing to the United States by EFT to the U.S. Departmeﬂt of Justice lockbox bank at the Office
~ of the United States Attorney for the Southern District of Mississippi referencmg DOJ case
pumber 90-5-1-1-07553 and the U S. Attorney Office ﬁle number. Notice of the EFT shall be
provided in a letter stating the caption and docket number of this case and addressed to:
United States Attorney’s Office |
Attn: Financial Litigation Unit
Southern District of Mississippi
188 E. Capitol-St.
Jackson, Mississippi 39201
If payment is due to fhe State under this Sect{ion, pdym@t shall be made by certified check made
payable to the Missis‘sippi Commission on Environmental Quality, and mailed to P.O. Box 20305,
Jackson, MisSissippi' 39289-1305 (Attn: General Co_unselj, or hand delivered to the General
Coﬁnsel of the Mississippi Departmedt of Environmeﬁtal Quality at MDEQ's offices at 2380
Highway 80 West, Jackson, Mississippi. | |
35. No payments made under this Section shall be tax deduetible for federal or

state tax purposes.
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36.  If Defendants fail to pay Stipulated Penalties according to the terms of this
Consent Decree, Defendants shall be liable for interest on such ‘penalties; as provided for in

28U.S.C. § 1961, accruing as of the date payment-becarne due.

37.  Subject to the provisions of Section X-of this Consent Decree (Effect of
Settl'ement/Reservation of Rights), the Stipulated Penalties pfovided for in this Consent Decree
shall be in addition to any other ri ghts, temedi‘es,jor sanctions atra‘ilable to Plaintiffs fot
Defendants’ violation of this Consent Decree or applicable law.

VIII. FORCE MAJEURE

38. A “force majeure event’5 is any event beyond the control of Defendents,
their contractors, or any entity controlled by any Defendant that delays the performance of any
obligation under this Consent Decree despite Defendants’ 'best efforts td_ﬁx‘lﬁll the obligation.
“Best efforts” includes anticipeting any potential foree majeure event and addressing the effects
of any such event (a) as it is occurring and (b) aﬂet' it has occurred, to prevent or minimize any
resulting delay to the greatest extent possible. “Force Majeure” does not inelude Defendants’ v

| financial inability to perform any obligation under this Consent Decree..

39. ¢ if any event occurs that may delay the performance of any Work obligation
under this Decree as to which Defendants 1ntend to assert a claim of Force Ma]eure Defendants '
shall provide notice orally to EPA, DOI and the State as soon as pos31b1e but not later than ten
(10) days after the time Defendants first knew of A or by the exercise of due d111gence should have
known of, a clalmed force majeure event Defendants shall also prov1de written notice to the

Umted States and the-State, as prov1ded in Section XII of th1s Consent Decree (Notlces), w1th1n

twenty (20) days of the time Defendants first knew of, or by the exercise of due diligence, should
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have known of, the event. The noticé shall state the anticipated duration of any delay; its
cause(s); Defendants’ past and proposed actions to prevént or minimize any delay; a schedule for
carrying out those actions; and Defendants’ rationale for attribuﬁng any delay to a force majeure
event. Failure to provide oral and written notice: as required by this Paragraph b'shall preclude
Defendants from asserting any claim of force .majeure.

40. | If Plaintiffs agree that a force majeure event 'hés occurred, Plaintiffs may
agree to extend the time for Defendants to berform the affected requirements for the time
necessary to comi)lete those obliga?ibns. An extension of time to perform the obligations affected
by a force majeure event shall not, by itself, extend the time to perform any other obligation.
Where Plaintiffs agree to an extension of time with respect to the Work, the appropriate

“modification shall be made pursuant to Section XV of this éoﬁsent Decree (Modiﬁcétion).
IX. DISPUTE RESOLUTION

41.  Unless otherwise expressly provided for in this Consent Decree, the dispute -
resolutioﬁ procedures of this Section shall be the exclusive mechanism to resolye disputes arising
under or with respect to this Consent Decree. However, such procedures shall not apply to

A Vact'ion-s by Plaintiffs to»enforce obligations of Defendants thaf haye not been disputed in
accqrdance with this Section. |

- 42.  .Any dispute sub'ject‘ to dispute resolution under this Coﬁscnt Decree shall’v '
first be the subject of informal negdtiations between Plaintiffs and Defendants. The dispute shall ‘
be considered to have arisen v‘;hen Defendants send Plaintiffs.a written notice of dispute. Such

notice of dispute shall state clearly the matter in dispute. The period of informal negotiations

shall not exceed twenty-one (21) days from the date the dispute arises, unless that period is
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modified by written agreement. If informal negotiations are unsucceséful, then Plaintiffs’
position shall contrQI unless Defendants file with the Court a petitian to resolve the dispute within
thirty (30) days aft'er the conclusion af the informal negotiation period. In any dispute under this
Paragraph Defendants shall bear the burden of demonstratmg that their posmon clearly comphes
with this- Consent Decree and the CWA, OPA and MAWPCL and that Defendants are entitled to
relief under applicable law.

43.  The invocation of dispute resolution pr'ocedures under this Sectioa shall not
extend, postpone, or affect in any way any obligation of Defendants under this Consent Decree,
not directly in dispute. Stipulated Penalties with reslaect to the_ldjsputed matter shall continue to
accrue from the first day of noncompliance, but payment shall be stayed pending resolution of the
: dxspute as provided in Paragraph 33, above. If Defendants do not prevall on the disputed issue,

Stipulated Penaltles shall be assessed and paid as provided in Section VII (S’upulated Penalties).

X. EFFECT 'OF SETTLEMENT/RESERVATION OF RIGHTS

44.  This Consent Decree resolves the civil claims of Plaintiffs alleged in the
Complaint filed in this action.

45.  This Consent Decree shall not be construed to prevent or limit the rights of
the United S,tatés or the Commissidn to obtain penalties or injunctiye, re_lief under the CWA, OPA,
. MAWPCL, or under oth& federal or state lawa, regalations, or permit conditions, except.as
expressly specified herein. |

46.  Defendants are responsible for achieviﬁg and rhaintaining complete
compliance with all applicable federal, State, and local laws, regulations, and permits; and

Defendants’ compliance with this Consent Decree shall be no defense to any action commenced
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pursuant to sa_id laws, regulations, or permits. Plaintiffs do not warrant or aver in any manner that
Defendants’ compliance with any asoect of this Consent Decree will result in compliance with
’ ,prov1s1ons of the CWA, OPA or MAWPCL.

47‘. f This Consent Decree does not limit or affect the rlghts of Defendants or of
the United States or the State against any third parties, not party to this Consent Decree, nor does
it limit the rights of third parties, not party to this Consent Deoree, against Defendants, except as
otherwise provided by law.

48.  This Consent Decree -shall not be construed to create rights in, or grant any
cause of action to, any third party not party to this Consent Decree.

49.  Plaintiffs reserve all legal and equitaole remedies availableto enforce the
provisions of this Consent Decree, exeept as expressly stated herein.

50. Defendants hereby covenant not to-sue and agree not to assert any claims
related to the Spill, or response activities in connection with the Spill, against the United States
pursuant to the CWA, OPA, or any other fedefal law, State law, or regulation including, but not
‘limited to, any direct or indirect claim for reimbursement from the Oil Spill Liability Trust Fund,
or pursuant to any other provision of law.

| 51, ‘Notwithstanding any other provision of this Consent Decree, Plamtlffsv
reserve the nght to mstltute proceedmgs against Defendants in this action or in a new action
. seeking recovery of natural resource damages resulting from the Spill based on (1) conditions
_unknown to the United States or the State as of the date of lodging of this Consent Decree that
oontribute to the injury to, destruction of,, or loss of. <natu1;al nesources; or (2) new information

Tteceived by the United States or the State after the date of lodging of this Consent Decree which
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indicates there "is injury to, destruction of, or loss Qf resoﬁrces of a type unknown to the United
States or State as of the date of execution of this Consent Decree.

52.  This Consent Decree is Wi-thout' prejudice to the righ;[s of the United States
or the State against Defendants with respect to all matters other than those expressly specified in
Paragraph 44 including, but not limited to, the foilowing:

a. claims based on a failure of Defendants to meet a réduirement of this Consent
Decree;

b. any and all criminal liability;

c. past, present, or future releases, dischafges, or spills of oil other than the Spill
described in this Consent Decree;

d. subrogated cleims under Sectioﬁ_ 1015 of OPA, 33 U.S.C. § 2715, for any
arhounts paid or to be paid by the Oil Spill Liability Trust Fund to any i)erson for removal costs or
damages in connection with the Spill; |

e. any and all removal and monitoring costs (except costs of oversight and
monitoring idenﬁﬁed in the Restoration Plan, Attachment A of this Consent Decree) incurred by

the United States and the State in cennection with the Spill. | |

f. future unquantified monitoring ahd/or»ren.ledial costs for grodeater as
required by the _Groundwatef Assessment and Remediation Division of MDEQ;

g. damages, if any, for injury to groundwater resources.

53. " Subject to Section IV (Settlement Payments), the Parties shall bear their

own costs of this action, including attorneys’ fees, except that Plaintiffs shall be entitled to collect
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the costs (including attorneys’ fees) incurred in any action necves\s'aty- to collect a-ny‘portion of the
settlement payments due under Section IV or any Stipu]ated Penalties due but not paid by
Defendants.
XII. NOTICES
54. Unless otherwise specified herein, whenever notifications, submissions, or
communications are required by this Consqnt Decree, they‘shall be made in writing and addressed
as follows: |

As to the United States:

As to the U.S. Department of Justice:
Chief (re: DJ # 90-5-1-1-07553)
Environmental Enforcement Section
' Environment and Natural Resources Div. -
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611

. As to EPA:
Kathleen West .
Associate Regional Counsel
Office of Regional Counsel
U.S. Environmental Protection Agency, Reglon 4
Atlanta Federal Center
61 Forsyth Street, S.W.
Atlanta, Georgia 30303
phone: 404/562-9574

As to DOIL:
Harriet Deal
Attorney Advisor
Office of the Solicitor, SE Reglon
U.S. Department of the Interior
75 Spring St., SW, room 304
Atlanta, Georgia 30303
phone: 404/331-4447 x 231

As to the State of Mississippi:
Chief
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Environmental Compliance and Enforcement Division
Office of Pollution Control '

Mississippi Department of Environmental Quality
P.O. Box 20305 '

Jackson, Mississippi 39289-1305

(601) 961-5171 '

and

General Counsel

Legal Division, Mississippi
Department of Environmental Quality
P.O. Box 20305

Jackson, Mississippi 39289-1305
(601) 961-5171

To Defendants:
Ross Benavides
Genesis
500 Dallas, Suite 2500
Houston, Texas 77002
(713) 860-2528
55. ' Any Party may, by written notice to the other Parties, change its designated
notice recipient or notice address provided above.
56.  Notices submitted pursuant to this Section shall be deemed submitted upon
mailing, unless otherwise provided in this Consent Decree or by mutual agreement of the Parties

in writing.

XIII. EFFECTIVE DATE

57. ‘The Effective Date 6f this Coﬁsent'Decree shall be the date upon which
this Consent Decree is entered by the Court. |
XIV. RETENTION OF JURISDICTION
58.  The Céu,rt shall retain jmisdiction over this case until termination of this

Consent Decree, for the purpose of resolving disputes arising under this Decree or entering orders '
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‘modifying this Decree, pursuant to Sections IX (Dispute Resoluﬁon) and XV (Modification), or .-
effectuating or enforcing compliance with the terms of this Decree.

XV. MODIFICATION

59.  The terms of this Consent Decree may be modified only by a subsequent
written agreement signed‘b.y all the Parties. Where the modiﬁcation constitutes a material change
to ény'term of 'this Decree, it shall Be effective only updn approval by the Court. The terms and

| schedules contained in Attachments A-C of this Decre,e>may be modified upon written agreément
of the Parties without Court approval, unless any such modification effécts a material change to
the terms of thxs Consent Decree or materiaily affects Defendants’ ability to meet the objectives
of this Decree. For Work projects in Section V, an extension of tirﬁe by Trustees fora year or
less is deemed not material.
XVI1. TERMINATION
60.  After Defendants have compléted performance of their obligations required -
by this Decree, includihg payments under Section IV of this Decree and aﬁy’accruéd Stipulated
. Penalties under Se;:-tion VIi, as well as thé SEP under Section VI and the Work under Section V,
‘Defendants may serve upon Plainﬁffs a request for termination, stating that Defendants have
satisfied those requiremenfs, together with all necessary supporting ddcumentation.

61. - Following receipt by Plaintiffs of Defendants’ request for termination, the
Parties shall confer informally concerning the Request and any disagreement that the Parties may
have as to whethér Defendanté have satisfactorily conip.lie(i with the requirements-fOr termination
of this Cénsent Decree. If the United States, after cbnsultatibn with the State, agrees that the

Decree may be terminated, the Parties shall submit, for the Court’s approval, a joint stipulation
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‘ terminaﬁng the Decree.

62. If the.United States, after consultation with the State, does‘not agree that
the Decree may be terminated, Defendants may invoke Dispute Resolution under Section IX of
this Decree. However, Defendants shall not seek Dispute Resolution of any dispﬁte, under
-Section IX, ﬁntil ninety (90) days aﬁer service of its Request fér Termination.

XVIL PUBLIC; PARTICIPATION

63.  This Consent Decree shall be lodged with the Court for a period of not less
than fifteen (15) days for public notice and comment, coﬁsistent with‘thé_ p.rocedures set forth in
28 CF.R.§ 507 The United States reserves the right to withdraw or withhold its consént if the
comments regardiné the Consent Decree disclose facts or qonside?ations indicating that the
Consent Decree is inappropn'até, improper, or inadequate. Defendants agrée not to oppose eﬁtry
of this Consent Decree by the Court or to challenge any provision of the Decree, unless the
United States has notified Defendants in writing that it no longer supports entry of the Decree.
Defendants consent to entry of this ans'ent Décree without further notice. |

XVIIL SIGNATORIES/SERVICE
- 64, Each undersigned'rep;eéentative of Defendants, vthe' State, EPA, and the
Assistant Attorney General for the Environment and Natural Resources Division of the |
Department of Justice (;értiﬁes that he or she 1s fully authorized to enter into the terms and
conditions of this Consent Decree and to execute and legally- bind the Party he or she represents to
: ,
this document.

65.  This Consent Decree may be signed in counterparts, and such counterpart

signature pages shallvbe given full force and effect.
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66.. Defendahts agree to accept service of process by mail with respect to all
matters arising under or relating to this Consent Decree and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local

Rules of this Court including, but not limited to, service of a summons.

XIX. INTEGRATION/ATTACHMENTS
67.  This Consent Decree and its Attachments constitute the final, cbmplete,
and exclusive agfegment and understanding among the Parties with respect to the settlement |
embodied in the Decree and supersede all prior agreements and understandings, whether oral or
written. Otﬁer than the Attachments, which are attached to and incorporated in this Decree, no
other document, nor-any répresentation, inducement, agreement; understanding, or promise,
constitutes any part of this Decree or the settlement it represents, nor shall it be used in construing
the terms of this Decree.
XX. FINAL JUDGMENT
68. Upon apgroval and entry of this Coﬁsent Decree by the Court, this Conéeht
Decree shall constitute a final judgment between the United States, the Sta,fe, and Defendants. -
The COuﬁ finds that .there is no just reason for deléy and therefore enters this judgment as a final
~ judgment uﬁder Fed. R. Ci{r. P. 54 and 58.
XXI. ATTAC'HIV.IENTS;
69. The f(;llowing attachments are attached to and incorporated into this
Consent Decree:
“Attachment A” is th;: Restoratioﬁ Plan (with selected Appendices);

“Attachment B” is instructions for payment to DOP’s Natural Resource Damage
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Restoration Fund_.

“Attachment C” is a description of prop'erty proposed for SEP.

This Consent Decree is dated and entered this ___ day of ' , 2004;

 UNITED STATES DISTRICT JUDGE
Southern District of Mississippi
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‘Trial Attorney '
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Dunn O. Lampton
United States Attorney

DATE:
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188 E. Capitol St.
Jackson, MS 39201
(601)-965-4430.
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‘ FOR PLAINTIFF UNITED STATES OF AMERICA (contmued)

DATE: MAY 252004 7 o
- _VPALMER,IR g
egional Administrator - ;
- U.S. Environmental Pmtcctnon Agency, Reglon 4
Atlanta, Georgla
. OF COUNSEL:
Kathleen West
~ Associate Regional Counsel
Office of Regional Counsel : S
- U.S. Environmental Protectlon Agency, Reglon 4
Atlanta Federal Center
61 Forsyth Street, S.W.

 Atlanta, Georgia 30303,
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Actmg Asslstant Admlmsh'ator for -
~ Enforcement and Compliance Assurance
- U.S. Eovironmental Protection Agency
, Washmgton D.C.

. OFCOUNSEL.:
~ David Drelich
Senior Attotney-
Office of Enforcement: And Comphance Assurance
" U.S. Environmental Protection Agency -
‘Mail Code 2243A, '
1200 Pennsylvania Ave., NW
~Washmgton DC 20460

-40-



Slgnature Page to'Consent Decree in United States of America and the MISSISSpoI Commlssmn on Envn‘onmental
Jnc. Genesns Crude Oil, L. P and Genesns Plpelme USA. L. P

FOR PLAINTIFF THE MISSISSIPP COMMISSION ON ENVIRONMENTAL QUALITY:

DATE: Lll]ow = By
7 : Kelly R. Riley ' . | -

Mississippi Department of Envxronmental Quahty

Mississippi Bar No. 99660

P.O. Box 20305

Jackson, MS 39289

(

-41-



Slgnature Page to Consent Decree in United States of America and the Miississippi Commission on Envnronmenta
il, L.P., and Genesis Pipeline USA, L.P.

FOR DEFENDANTS GENESIS ENERGY, INC., GENESIS CRUDE OIL, L.P.,
and GENESIS PIPELINE USA, L.P.:

DATE: Y420 -0

Ross A. Benavides : ‘
Chief Financial Officer & General Counsel
“Genesis Energy, Inc., as general partner of
Genesis Crude Oil, L.P. and Genesis Pipeline USA, L.P.
500 Dallas, Suite 2500 '
Houston, Texas 77002
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